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Introduction

There follows a brief description of the current and incoming legislation for each of the strands of diversity / equality.   This briefing will be presented to Executive Board and to Equality Committee and Finance and General Purposes Committee then to the Governing Body during the Spring Term 2006, for information.

The School already has in place a number of policies which address equality issues.   Over the next few months the new Diversity Adviser will review those policies to ensure that they meet the requirements of the incoming legislation and she will propose amendments and draft new policies where that is appropriate.
After a section dealing with the Equality Act, the various diversity issues will be taken in alphabetical order, below.
Acknowledgement: the following material draws heavily on the materials provided by the Equality Challenge Unit [ECU] which is a joint activity of the four UK funding bodies plus Universities UK and the Standing Conference of Principals [SCOP].

The Equality Bill (2006)
The Equality Bill received Royal Assent on 16th February 2006.  It will establish the Commission for Equality and Human Rights (CEHR) which will eventually subsume all three of the existing equality commissions with a single enforcement body to underpin the breadth of equality and human rights legislation.
The Bill also has clauses concerning
· discrimination on grounds of religion or belief 
· promotion of gender equality 
· discrimination on grounds of sexual orientation 
see sections below for further detail.

For more information on the Equality Bill please see:

http://www.ecu.ac.uk/publications/updates/01-06.pdf - ECU update The Equality Act 2006.
http://www.eoc.org.uk – the website of the Equal Opportunities Commission.
Age

The government has indicated that it will enact the European Directive on age discrimination in 2006, encouraging employers to recruit, train and retain older workers through the “Age Positive campaign”.    
The British population currently had 19.8 Million people aged 50+ in 2002; by 2031 this is expected to increase to 27 Million people (approx 50% of the national population).

Like other equality legislation, these regulations will protect people from direct and indirect discrimination, victimisation or harassment on the grounds of age or apparent age, unless the treatment or provision is a proportionate means of achieving a legitimate aim (“objective justification” where the burden of proof is on the institution).  The proposed regulations protect the rights of both older and younger workers and set a national default retirement age of 65 years.  The government hopes to gain parliamentary approval on the regulations before the end of March 2006, after which ACAS will launch its guidance on the regulations, probably in April 2006. It is anticipated that the new regulations will be implemented from October 2006.

The Department for Trade and Industry will be publishing explanatory notes on the regulations.   The new regulations will apply to Higher Education Institutions both as employers and as education providers.   The HESA 2003 -2004 statistics indicate that 40% of the Higher Education workforce is aged 45+ years and research suggests that more than 77% of retired employees would have liked to keep working in some capacity beyond their institution’s normal retirement age.
The ECU consultation on age issues in HE report indicates that the key challenges perceived by the sector concern a number of areas: 

· developing age-neutral policy and practice in recruitment, selection and promotion 

· performance management systems 

· succession planning
· occupational health services 

· staff development programmes 

· retirement policy and procedures.  

ECU and UCEA have convened a joint working group on age in order to help the sector prepare for the forthcoming age equality legislation.  The ECU expects to publish guidance specific to HEIs in Spring / Summer 2006.
For more information see:

http://www.agepositive.gov.uk/toptips.cfm - Top tips for being age positive from the British government.
http://www.dwp.gov.uk/publications/dwp/2005/5_yr_strat/index.asp - the Department for Work and Pensions Five Year Strategy.
http://www.lse.ac.uk/collections/employeeRelations/Power%20Point/ageForumPresentation.ppt 
- Employers’ Forum on Age
http://www.ecu.ac.uk/guidance/age/guidance.htm - the ECU guidance on age.
Disability 

The original Disability Discrimination Act (DDA) was introduced in 1995, it had an explicit exclusion for education.   The SEN and Disability Act (SENDA 2001) – later known as DDA Part IV -  introduced duties specifically for education providers.

The DDA (2005) which will become DDA Part V, amended the definition of disability so that intermittent conditions such as cancer, multiple sclerosis and HIV-related disease are included from their point of diagnosis.   It also introduced a new Disability Equality Duty [DED] for all public bodies.  This DED:  

a) requires that public bodies (including HEIs) take action to eliminate discrimination and harassment. 

b)   imposes a duty to actively promote equality of opportunity for disabled people.
c) requires public bodies (HEIs) to take account of the needs of disabled people, even where that means treating them more favourably than other people (NB: this is the only equality legislation which routinely permits such positive discrimination).    

d) requires public bodies to produce a Disability Equality Scheme [DES] and associated action plan every three years, with annual reporting of progress.   The School’s first DES must be published by 4th December 2006.  One requirement is that we involve disabled staff and students in developing our Disability Equality Scheme and action plans, rather than just producing drafts for consultation.

For more information see:   
http://www.ecu.ac.uk/publications/pamphlets/BriefingPaper1.pdf for the ECU Briefing Paper 1: Promoting equality - the public sector duty on disability: suggested first steps for HEIs.
http://www.drc-gb.org/uploaded_files/documents/4008_207_A%20senior%20managers%20guide.pdf 
The Disability Rights Commission guide for senior managers.

Gender
Current sex equality law (e.g. the Sex Discrimination Act, 1975) does not prevent discrimination taking place, it gives individuals the right to challenge discrimination only after it has happened.   
Recent Office for National Statistics figures show that the pay gap between men and women remains at 17.1% for full-time workers and 38.4% for those working part-time.

The Equality Bill received Royal Assent on 16th February 2006.  It will introduce a duty on public authorities to promote gender equality and work to eliminate sex discrimination and harassment and prohibit gender discrimination in the exercise of public functions. The Gender Equality Duty is a new statutory obligation: service providers and public sector employers will have to design policy, services and employment with the different needs of women and men in mind, involving their employees and service users. 
The Gender Duty will come into force in April 2007.   The Equal Opportunities Commission (EOC) has produced a draft Code of Practice, it is available for consultation until 15th May 2006.   This document explains how to implement the duty and how public bodies can integrate it into their day-to-day operations.
The new duty places the responsibility on public bodies to demonstrate that they treat men and women fairly and are taking active steps to promote gender equality. 
It should generate: 
· policy-making that is sensitive to gender differences, 
· services that are tailored to meet the different needs of women and men, 
· employment practices that challenge occupational segregation and remove the barriers to women reaching their potential 
· procurement practice that promotes equality. 
Those organisations which “get it right will reap the benefits in terms of improved customer satisfaction and staff productivity” (Equal Opportunities Commission website). 
For further information please see:

http://eoc.dialoguebydesign.net/dbyd.asp  - The Equal Opportunities Commission online consultation on the new gender duty.

http://www.eoc.org.uk/PDF/GB_GED_draft_CoP.pdf The Equal Opportunities Commission draft Code of Practice associated with the new gender duty.
Race / ethnicity

The Race Relations Act (1965) was amended in 1968. There was a further Race Relations Act in 1976 and most recently the Race Relations Amendment Act (2001) which imposed on public bodies a duty of promoting racial equality.
Commission for Racial Equality [CRE] chair Trevor Phillips commented during the RRA 40th anniversary celebrations that significant progress has been made since 1965, yet there is still more to do. "The fact that we have strong anti-discrimination laws has led to the near disappearance of commonplace practices which disfigured our society. That does not mean they don't ever happen but today they are the exception rather than the rule." 

The CRE has published its assessment template for Race Equality Policies (REPs). This template provides a means by which institutions can measure the effectiveness of their policies. 

The ECU has published a booklet, Positive Action (Equality is Challenging series). It examines and explains the political and legal concept and gives examples of using Positive Action strategies in a Higher Education context.    The ECU and HEFCE have also published a booklet on impact assessment (for appraisal of institutional policies).
For more information please see:
http://www.cre.gov.uk/  - the Commission for Racial Equality website.
http://www.ecu.ac.uk/publications/pamphlets/pa - the ECU publications page
http://www.ecu.ac.uk/publications/guidancepublications/impactassessment.pdf 

- the ECU Impact Assessment document

http://www.cre.gov.uk/legal/casedatabase.html - the CRE’s database of race relations cases at law.
Religion / belief

The Employment Equality (Religion or Belief) Regulations 2003 provided a certain level of protection for people on the grounds of religion and belief, but do not cover issues of incitement and protection against discrimination in the area of goods, facilities and services. 

The Equality Bill (2006) prohibits discrimination on grounds of religion or belief in the provision of goods, facilities and services and prohibits religious discrimination in the exercise of public functions.   In the HEI context, this means that provisions offered in the area of accommodation and dietary requirements, for example, may be subject to this legislation, in addition to all other procurement issues. More comprehensive guidance in this area will be provided by the ECU shortly.

The Racial and Religious Hatred Bill (2005-06), by expanding on the existing criminal offences of incitement to racial hatred contained in the Public Order Act 1986, will protect people against harm because of their religious beliefs (or lack of religious beliefs).  
 The House of Lords proposed amendments to safeguard freedom of speech and the bill went for its Royal Assent in the amended form, so that someone charged with an offence would have to be shown to have used "threatening" language, rather than "threatening, insulting and abusive" language, which is the test in race cases.  It will also mean that the prosecution will have to show "intention" to foment such hatred by the accused.

Universities UK have revised and updated the 1998 CVCP guidelines published originally as Extremism and Intolerance on campus.    The new edition is Promoting good relations on campus: dealing with hate crimes and intolerance (UUK 2005).  This document reminds readers that academic freedom is founded on tolerance and respect for diversity, it also provides practical guidance for HEIs following legislative changes.

It is important for institutions to act in pre-emptive manner with regards the changes in the law and make the necessary preparations prior to the changes to the current legislation so that they are ready for its implementation. 

Institutions will have to ensure that: 
a) their policies are compliant with the legislation. 

b) the legal requirements are communicated to staff and students so that all understand what is required of them. 
c) staff and students understand what action will be taken in the event of breaches of the law within the institution. 

For more information please see:
http://bookshop.universitiesuk.ac.uk/downloads/promotinggoodrelations.pdf 

Universities UK’s guidance on Promoting Good Relations.

http://www.ecu.ac.uk/guidance/religionandbelief/FAQs.htm 
- the ECU’s guidance on religion and belief 
http://www.acas.org.uk/media/pdf/f/l/religion_1.pdf 
- the ACAS guidance on religion and belief

http://www.dti.gov.uk/er/equality/so_rb_longexplan.pdf 
- the Department for Trade and Industry’s explanatory notes for the new regulations.
Sexuality
The legislation concerning sexuality covers discrimination in two areas: sexual orientation and transsexualism (also known as trans-gender or intersex).

Sexual Orientation

“The term sexual orientation refers to an individual's orientation
 towards persons of the same sex, persons of the opposite sex, or persons of the same sex or opposite sex. The term does not just refer to lesbian, gay or bisexual people; heterosexual people are also included.”  (“Employing People in Higher Education: Sexual Orientation Guidance”, ECU, Dec 2004)

In 1967, when gay male sexuality was legalized in the UK, the “age of consent” for gay men was set at 21 years (gay women were not subject to legislation). In 1994 it was proposed that the age of consent should be equalised with that for heterosexual people and reduced to 16 years. After three unsuccessful attempts, a universal age of consent was achieved in 2001. 

The Employment Equality (Sexual Orientation) Regulations (Dec 2003) provided protection against discrimination for all staff and students on grounds of their sexual orientation. The aim is to ensure privacy, respect and equality for all in employment. The regulations do not refer to sexual preference, they only refer to the sexual orientations listed above, hence the law does not apply to sado-masochism or paedophilia, for example.

The Regulations require institutions to employ / recruit staff and students on the same terms as heterosexual people and prompt institutions to consider the ways in which their structures or policies may, inadvertently or consciously, discriminate against members of staff or students on the grounds of their sexual orientation. There are exemptions for cases where there is a genuine occupational requirement for people of a particular sexual orientation, but such cases are rare.
The Employment Rights Act 2002 and other legislation provided for lesbians and gay men and bisexual people to have the same parental leave entitlements as heterosexual people (i.e. where the person has assumed parental responsibility for a child by partnership with the biological parent or fostering / adoption).

The Civil Partnership Act came into effect in December 2005, enabling two non-related, unmarried adults of the same sex to register a civil partnership. A civil partnership it is only available to same sex couples and is not the same as marriage, though many of the rights conferred through civil partnership are the same as those conferred by marriage.  To enter into a civil partnership, couples will need to register their intentions. If there is a breakdown of the relationship there will be a court-based dissolution process, which is similar to divorce. 

Employees who are civil partners are entitled to the same employment and pension benefits that are provided to married employees, for example, flexible working, statutory paternity pay, paternity and adoption leave or time off before or after marriage / registration. 

The Equality Bill (2006) will permit regulations to be drawn up prohibiting discrimination on grounds of sexual orientation in the provision of goods, facilities and services.

Transsexualism 

Gender identity and gender dysphoria
 are complex and sensitive issues.  Definitions are personal, and terms are often interchangeable. There is now extensive legislation and guidance to help Higher Education Institutions support staff who are transsexual – that is – a person intends to fully transition from one gender to another.   Society often thinks that trans
 issues are similar to those of sexual orientation.   Although there are some common concerns for members of the lesbian, gay, bisexual and transgender [LGBT] community, there are very specific concerns of the transsexual community.
The Sex Discrimination (Gender Reassignment) Regulations 1999 extended the Sex Discrimination Act (1975) to cover people from the very start of their gender change process against [direct] discrimination on grounds of past, current or future gender reassignment in employment and vocational training (including all higher education students) unless a “Genuine Occupational Qualification” exists.  E.g. a job may involve the holder having intimate contact with others (in a caring role for example) or conducting intimate searches in accordance with statutory powers such as the Police and Criminal Evidence Act.   In such cases the gender of the post-holder is relevant, but these cases will be rare in Higher Education except perhaps for areas where students and staff also have a role in Social Work or the NHS.
The Gender Recognition Act 2004 provided clear and unequivocal protection for those people who have taken decisive steps to live fully and permanently in their acquired gender are afforded all the same rights and responsibilities appropriate to that gender.  Discrimination on the grounds of gender reassignment has always been illegal under the Sex Discrimination Act (1975), but this Act provided legal recognition for transsexual people.   The process of gender re-assignment can take several years to complete. There are different legislative protections at each stage of the process.    For example: any reference to discrimination in employment against men or women in parts II and III of the Sex Discrimination Act (1975) also applies to individuals who have gender dysphoria.   A claim, therefore, can be brought against an employer or individual person for any unlawful discrimination, including harassment. 

The Gender Recognition Act (2004) also allows transsexual people who are able to satisfy the evidence requirements to apply to Gender Recognition Panels, (a new body consisting of judicially trained lawyers and doctors), to seek full legal recognition.  This includes the possibility of obtaining a new birth certificate which makes no reference to the gender transition.   There is a register of those who have changed gender, but it will not be open to public scrutiny.
Transsexual people will be explicitly covered by part of the Gender Equality Duty which was introduced in the Equality Bill 2006.   This gender duty will be implemented from April 2007: 

· The first element of the duty, requiring public authorities to have due regard to the need to eliminate unlawful sex discrimination will cover transsexual people in employment and vocational training. 

· The second element of the gender duty, dealing with the promotion of equal opportunities between women and men does not include a specific obligation to promote equality of opportunity between transsexual people and people generally. However, transsexual people, as men or women, will benefit from the general obligation to promote equality of opportunity between the sexes. 

Legal protection for transsexual people will be further extended when the Government implements its commitment to bring in legislation to prevent discrimination against them in the provision of goods and services (due by 21 December 2007). The Discrimination Law Review will also be looking more broadly at the protection from discrimination for transsexual people.

Although no case has yet been brought under the Disability Discrimination Act (1995), a person who has gender dysphoria could potentially be protected under this legislation.  A person may have diagnosed gender dysphoria for over a year before receiving any treatment. Although there is no legal precedent, it would be best practice for the institution to make reasonable adjustments for a person in this position. This can include adjusting working hours if necessary and allowing the person to be absent during normal working hours for rehabilitation, assessment or treatment.

It is therefore good practice to ensure that transsexual people are treated as being of the gender they identify with, rather than their original legal sex.  It is unacceptable to treat a person as belonging to neither one sex nor the other for employment purposes, either for a period of time or for life. 

For further information, please see:

http://www.ecu.ac.uk/publications/guidancepublications/ 

“Employing People in Higher Education: Sexual Orientation Guidance”, ECU, Dec 2004

http://www.acas.org.uk/media/pdf/e/n/sexual_1.pdf
“Sexual Orientation and the workplace: putting the Employment Equality (Sexual Orientation) Regulations 2003 into practice.” ACAS, Nov 2003.
http://www.stonewall.org.uk/documents/Employer_English.pdf 

“The Employment Equality (Sexual Orientation) Regulations 2003 Guidelines for Employers” [2nd edition] produced by Stonewall.

http://www.ecu.ac.uk/guidance/trans/ - the ECU guidance pages on transsexualism.
http://www.ecu.ac.uk/publications/guidancepublications/TRANS_1_11_05_final_update.pdf    “Employing transsexual people in Higher Education”, ECU, Nov 2005 






� Orientation is essentially sexual interest or attraction


� Gender dysphoria is the medical term used to describe a person who is unhappy with their current legal gender.


� “trans” is a shorthand term for issues around transsexuality, trans-gender and transvestism.
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